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HEAR FROM JOE

Joe’s practice is focused on insurance and workers’ 

compensation defense. Joe firmly believes in zealous advocacy 

and is friendly, easy-going, and collaborative. Whether 

through negotiated settlement, trial, or appeal, Joe is 

committed to consistently achieving excellent outcomes for 

his clients.

PPrior to joining the Firm, Joe worked as an Immigration 

Attorney, specializing in removal defense. During this time, he 

tried and won Asylum and Cancellation of Removal trials at the 

Department of Homeland Security, as well as providing a 

plethora of various legal services to the immigrant community 

in Nebraska, Iowa, and beyond. In addition to his experience 

with Immigration Law, Joe has a wide range of experience in 

gegeneral practice, focused primarily on family law, corporate 

law, landlord and tenant disputes, and estate planning.  

Joe received his Bachelor of Science in Political Science with a 

concentration on the Law and Courts from the University of 

Nebraska-Omaha. He earned his Juris Doctor and Master of 

Science in Negotiations and Conflict Resolution from 

Creighton University School of Law. Joe was also the recipient 

of the CALI Excellence for the Future Award in Cross 

Examination and a Litigation Certificate while attending law 

scschool. He is licensed to practice law in Nebraska and has bar 

applications pending in Kansas and Missouri. Joe is a member 

of the American Immigration Lawyers Association, the 

Nebraska State Bar Association, and the Omaha Bar 

Association.  

ATTORNEY HIGHLIGHT

What did the lawyer name his daughter?

Answer: Sue

RIDDLE OF THE MONTH

IOWA- INTERPRETATION OF DRUG TESTING & 
ARTICULATING EMPLOYERS’ RESPONSIBILITIES 
& LIABILITIES

Recently, the Iowa Supreme Court clarified private 

employers’ responsibilities and liability under Iowa’s 

drug-testing statute. The statute, Iowa Code Sec. 730.5, 

provides a detailed scheme employers must follow in 

utilizing drug testing. In general, the statute allows for 

suspicionless drug testing but requires specific steps in 

implementing the testing program. If the program is not in 

cocompliance with the statute, employers face civil liability. The 

case, entitled Dix v. Casey’s General Stores, Inc., No. 18-1464, 

____ N.W.2d _____, (Iowa 2021), provides answers to 

significant issues under Sec. 730.5, including whether an 

employer must strictly comply with the statute when an 

employer is entitled to immunity, what it takes to comply 

with the statutory requirements, and the meaning of 

""safety-sensitive position.".

Does Iowa Code Sec. 730.5 Require Substantial or Strict 

Compliance?

As an initial matter, the court was required to determine how 

strictly to hold an employer to the statutory requirements of 

Sec. 730.5 in determining violations. The court noted that 

the purpose of the statute is to protect the employer’s right 

to a drug-free workplace and employees who are required 

to submit to drug testing. Understanding the balance 

between the two priorities, the court determined that 

rerequiring substantial compliance, as opposed to strict 

compliance, is required. Thus, if the employer’s actions fall 

short of strict compliance, but still accomplish the purpose 

expressed by Sec. 730.5, the employer’s conduct will still be 

deemed in compliance with the statute.

When Is An Employer is Entitled to Immunity?

Sec. 730.5(11) expressly confers employers with immunity to 

an employer who has 1) established a policy and 2) initiated a 

testing program in accordance with the statute. In this case, 

the employer argued that once the policy is set forth and the 

program initiated, the employee is barred from bringing a 

cause of action with respect to how the test was carried out. 

However, the court noted that this interpretation would 

dedefeat the employee’s action for failure to properly 

administer a drug test any time a positive result is returned 

so long as the overall program is properly initiated. Instead, 

the court concluded that the immunity provided by the 

statute did not apply to civil actions alleging the employer 

violated Sec. 730.5. Instead, immunity is only provided to 

employers for causes of actions other than those arising from 

tthe employer’s violations of the statute. This could include 

actions such as invasion of privacy or wrongful termination.

What Is A "Safety-Sensitive" Position?

Sec. 730.5(8) allows an employer to conduct unannounced, 

suspicionless drug testing of employees in three defined 

pools: 1) the entire employee population at a specific 

worksite, 2) the entire full-time employee population at a 

worksite or 3) all employees at a specific worksite in a pool of 

employees in a safety-sensitive position. "Safety-sensitive 

position" includes "a job wherein an accident could cause 

loloss of human life, serious bodily injury, or a significant 

property or environmental damage, including a job with 

duties that include immediate supervision of a person in a 

job that meets the requirements of [Sec. 730.5(8)(a)(3)]." The 

court stressed that employers designating such positions 

may only do so when the job functions meet the definition of 

"safety-sensitive position" instead of the environment. For 

eexample, as was the case in Dix, the employer cannot 

designate all employees in a warehouse as a safety-sensitive 

position due to working in a warehouse where some 

employees work in a protected area where their job 

functions would not meet the definition of "safety-sensitive."

Does Timing of Providing An Opportunity for Employees 

to Provide Relevant Medical Information Matter?

Sec. 730.5 requires employers to provide employees with the 

opportunity to provide relevant information which may be 

considered relevant to the test, such as current 

prescriptions or medical diagnoses. In this case, the 

employer forbade employees from disclosing any personal 

medical information at the time of testing. However, any 

employee testing positive was provided the opportunity to 

prprovide information to the medical review officer confirming 

the results. The employees argued that this policy violated 

the statute since it was not provided until after the test. The 

court concluded that this policy satisfied the statutory 

requirement despite the opportunity after the test.

Additionally, Sec. 730.5 (7)(c)(2) requires employers to 

provide employees or prospective employees with a list of 

drugs to be tested. The court noted that providing the list of 

drugs to be tested could assist the employee in making a 

decision about what information to provide to the employer 

and cautioned that employers should provide a list with each 

testing (as opposed to a general policy) to assist employees in 

prproviding information that may be relevant to interpretation 

of positive results and further insulate themselves from 

potential liability.

The Dix case provides some helpful insight into the standards 

and requirements of Iowa’s drug testing statute. Employers 

should remember that any drug testing policy must also 

comply with the Americans with Disabilities Act, which 

generally requires that random drug testing be job-related, 

consistent with a business necessity, and enforced in a 

nondiscriminatory manner. Employers should also 

peperiodically review their drug testing policies with their 

employment law attorney to ensure compliance with both 

state and federal law.  

NEBRASKA- APPELLATE COURTS CONTINUE 
DISAGREEMENT ON INTENTIONAL TORT 
EXCEPTION TO SOVEREIGN IMMUNITY

In Pieper v. State, the Nebraska Court of Appeals weighed in 

on the intentional tort exception to Nebraska’s State Tort 

Claims Act ("STCA"). Mr. Pieper, the plaintiff in the action, 

was an inmate housed primarily at the Lincoln Correctional 

Center. At one point during his incarceration, Mr. Pieper was 

transferred to a different facility, and he was assaulted on 

the day of his arrival. Mr. Pieper brought a claim against the 

StState of Nebraska pursuant to the STCA, alleging that his 

assault resulted from the negligence of the State in failing to 

protect him.

The STCA at present contains an exception for the State’s 

waiver of sovereign immunity for "[a]ny claim arising out of 

assault, battery, false imprisonment, false arrest, malicious 

prosecution, abuse of process, libel, slander, 

misrepresentation, deceit, or interference with contract 

rights." In last year’s Nebraska Supreme Court case of Moser 

v. State, the court expanded the intentional court exception 

toto include situations where a person was injured by an 

intentional tort, even when the state actor itself was merely 

negligent and committed no intentional tort. In the similar 

case of Edwards v. County of Douglas, the Nebraska Supreme 

Court applied its holding in Moser to the intentional tort 

exception set forth in the Political Subdivision’s Tort Claims 

Act ("PSTCA").

The court in Pieper applied Moser and determined that, 

although the State had not itself committed an intentional 

tort against Mr. Pieper, his injuries nonetheless arose from 

another person’s commission of an intentional tort. As such, 

the State was immune from Mr. Pieper’s suit.

NNotably, in both Moser and Edwards, Justice Miller-Lerman 

authored vigorous dissenting opinions, arguing that the 

intentional tort exception should not apply in situations 

where the state actor was only negligent. In the recent 

Pieper case, Judge Bishop likewise authored a dissenting 

opinion. We anticipate that the Pieper case will be further 

reviewed by the Nebraska Supreme Court on this 

cocontroversial issue. In addition, the most recent Nebraska 

legislative session included two separate bills repealing the 

intentional tort exception to the STCA and the PSTCA.

Our Firm is monitoring the contentious development of the 

law interpreting the STCA and PSTCA, as claims against the 

State of Nebraska and its political subdivisions are often 

accompanied by claims against private actors.

MISSOURI- SECOND INJURY FUND LIABILITY IS 
BASED ON "REAL-WORLD INQUIRY" OF 
WHETHER WORKER IS PERMANENTLY AND 
TOTALLY DISABLED

In Klecka v. Treasurer, the Missouri Court of Appeals, 

Eastern District, recently explained the factors that the 

Division of Workers’ Compensation should consider when 

determining whether the Second Injury Fund (the "Fund") is 

liable for permanent total disability under the 2014 

Amendments of Mo. Rev. Stat. § 287.220.

IIn Klecka, the employee claimed injury to his left shoulder. 

He had several previous work and non-work related injuries, 

including a significant work injury for permanent partial 

disability to the body as a whole. The employee settled with 

his employer for the most recent injury to his left shoulder 

and sought an award against the Fund for permanent total 

disability benefits on the basis that he would be unable to 

rereturn to any normal or reasonable employment.

The Administrative Law Judge ("ALJ") with the Division of 

Workers’ Compensation issued an award in favor of the 

employee, but the Fund appealed to the Commission of 

Workers’ Compensation, claiming that the ALJ should have 

only considered whether one qualifying pre-existing 

disability plus the subsequent injury created the permanent 

total disability. The Commission agreed with the Fund and 

rereversed the ALJ’s determination, also explaining that the 

employee’s experts could not opine that the employee was 

permanently and totally disabled based on nonmedical 

considerations, such as the worker’s age, work experience 

and history, education, and training.

The employee appealed the Commission’s decision to the 

Missouri Court of Appeals. The court explained that the 

statute setting forth the Fund’s liability should be read in 

conjunction with the remainder of Missouri’s workers’ 

compensation statutes, including the statute defining 

permanent total disability. The court emphasized that the 

question of whether a worker is permanently and totally 

didisabled is a "real-world inquiry" asking whether a 

reasonable employer would hire the employee or not. The 

only way to harmonize the statutes setting forth the Fund’s 

liability and setting forth the meaning of permanent total 

disability would be to look at the worker’s physical condition 

and other considerations such as age, education, and 

transferrable work skills to determine whether the employee 

iis permanently and totally disabled. The objective of Fund 

liability is to encourage employers to hire disabled workers 

by limiting those employers’ liability to the employees’ last 

injury only.

On June 28, 2021, the Iowa Workers' Compensation 

Commissioner filed an Order In the Matter of 

Coronavirus/COVID-19 Impact on Hearings From July 24, 

2021, Through October 29, 2021.  This Order extended the 

suspension of in-person Iowa workers’ compensation hearings 

through October 29, 2021. With this, all hearings scheduled to 

take place during the period of July 24, 2021 through October 

2929, 2021 will take place via videoconference rather than in 

person, unless a party files a motion for an in-person hearing 

and the motion is granted by the court.

Iowa workers’ compensation hearings that proceed via 

videoconference take place using CourtCall. CourtCall looks 

and feels a lot like Zoom, but is specifically intended for use for 

court hearings. The benefit of using CourtCall is the 

convenience to the parties and witnesses of attending hearing 

without the need for travel. Because the parties and witnesses 

are on video, the judge maintains the ability to observe each 

inindividual who testifies during hearing and assess the person’s 

credibility. While the first hearings our office had via CourtCall 

had some technical difficulties due to witnesses having poor 

Internet connections, more recent hearings have gone 

seamlessly with parties dialing in via telephone for audio and 

using their computers/tablets for video only.

Our Office is continuously monitoring the impacts of the 

pandemic on Iowa workers’ compensation litigation, as well as 

the other states we practice in, and will keep our clients 

apprised of new events as they arise.

COVID-19’S CONTINUED IMPACT
ON HEARINGS IN IOWA

THIS MONTH'S TOPICS

How the COVID-19 crisis continues to influence changes 

for In-Person Hearings.

CCase Law On Our Radar across the jurisdictional regions 

we practice in, which demonstrate the development of 

substantial holdings that impact recovery under the 

Second Injury Fund (MO), the interpretation of the 

intentional tort exception and sovereign immunity (NE), 

and providing clarity to private employers on what their 

responsibilities and liabilities are when it comes to drug 

tetesting (IA).

Our Attorney Spotlight, Joseph Lord, focuses on 

insurance and workers’ compensation defense, and 

further explains our Firm’s collective approach to 

attentively handling all cases we receive.
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All of us at Sodoro + Mooney + Lenaghan are glad you joined 

us for another thrilling edition of the Monthly Brief!!! For 

July’s Edition, continue reading to learn more about:

https://share.vidyard.com/watch/WPufFmCurwZHym9WK9Pj3K?
https://share.vidyard.com/watch/WPufFmCurwZHym9WK9Pj3K?
https://smllawoffice.com

